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Farmingville,  NY  –  Farmingville,  NY  –  O n  February  10,  State
Supreme C ourt Jus tice  H. P atrick  Leis  ruled in favor of the Town of
Brookhaven  in  its  A rtic le  78  c laims  agains t  the  LIRR/MTA  and
NYSDEC  in  a  case  that  called  for  a  new  plan  to  remediate
contaminated  soil  and  hazardous  materials  from  an  unused  LIRR
yard  in  Yaphank.  The  s ite,  which  is  only  1000  feet  eas t  of  the
C armans  River  and  near  the  Wertheim  Wildlife  Refuge,  has  been
found  to  contain  extremely  high  levels  of  contaminants  inc luding
arsenic , lead, copper, mercury, zinc  and what was  reported to be “a
s lag-like material of unknown origin.”

The  Town’s  ac tion  was  taken  under  the  State  Superfund  Law to
protec t  the  environment by  compelling the  LIRR  to  c lean up and remediate  the  toxic  dumps ite  rather than by  jus t
“covering it up” with a “cap.” I t was  also taken in response to the NYSDEC ’s  determination that the s ite should only
be  “capped,” leaving the  contaminants  in the  ground. During a  July  2014  press  conference  announc ing the  ac tion,
Brookhaven Town Supervisor Ed Romaine called this  recommendation “completely  unacceptable” in light of sample
tes ting that has  shown contaminated material to be at leas t 25  feet thick.

The recent State Supreme C ourt ruling by Jus tice Leis :
• V acated the DEC  Dec is ion Document approving the “cap and s tore” remediation plan.
• Determined that the DEC ’s  handling of the matter under the V oluntary C leanup P rogram was  ultra vires  because it
failed to  comply  with the  DEC ’s  s tatutory  obligation under T itle  13  of the  Environmental  C onservation Law (State
Superfund Law) and the DEC ’s  own Regulations .
• Direc ted the DEC  to place the LIRR Dump Site upon the State “Regis try” of “Inac tive Hazardous  Waste Sites ” under
the Superfund Law.
• Direc ted the DEC  to “c lass ify” the level of environmental hazard of the s ite under the number 5  rankings  of hazards
spec ified in the s tatute.
• Direc ted the DEC  to cons ider any remediation remedy pursuant to the State Superfund Law and Regulations  which
express  a  s trong preference  for full  remediation to the  “maximum extent feas ible” followed by  removal  “of as  much
contaminants  as  feas ible” and the maximum “containment” of the remainder.

C ommenting on the ruling, Supervisor Romaine said, “The Town is  now in an excellent pos ition to ins is t upon a far
more robus t remediation plan and certainly an extens ive, regular and timely monitoring program which would enable
us  to  revis it  any  choice  of remedy  before  the  DEC  if any  off-s ite  migration of contamination is  ever detec ted  by
monitoring wells .

C ounc ilman M ichael Loguerc io, who represents  the community surrounding the LIRR s ite, said, “The ruling by Jus tice
Leis  is  a win for the environment, the C armans  River and espec ially the people who live near this  toxic  dump s ite. I
am pleased by the dec is ion and thank Supervisor Romaine for his  determination to get it c leaned up properly.”

The State Superfund Law was  enac ted in 1979  after the Love C anal environmental c ris is  in ups tate New York. I t is
des igned to  provide  Environmental  A genc ies  such as  the  federal  Environmental  P rotec tion A gency  (EPA ) and the
NYSDEC , as  “T rus tees  of the Environment,” with broad legal power to compel polluters  such as  the LIRR, to c lean up
contaminated s ites , like the dump s ite in Yaphank.

A lthough there  is  no record of the  disposal  operation at  the  s ite, the  MTA ’s  Remedial  A c tion Work  P lan, is sued in
December  of  2012, s tates  that  it  “was  poss ibly  used  as  a  general  disposal  area  for  railroad-related  materials
generated from railroad track maintenance ac tivities , as  well as  from elec tric  and diesel train repair shops , from the
1950 ’s  to the early  1970 ’s .” Since the early  1990s , several  inves tigations  have been conduc ted at the LIRR s ite,
inc luding soil  and groundwater sampling programs. The LIRR completed an Interim Remedial  Measure (IRM) of the
wooded area to the  south of the  Western Lowland A rea, along the eas t s ide  of River Road in the  spring of 2007  in
order to remove all s ignificantly impac ted soil. Interim Remedial Measures  ac tivities  were conduc ted at the property



and the adjoining res idential property between July and November 2007.
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